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Dear Sirs: 


Your Letter of Daceutas a concerning 
the William Jackson case has been received. | 


On February 25, 1955, Jackson sustained a 
an “accidental injury in the course of his employment. He has been une 
. conscious and totally incapacitated since that time. It appears that = 
Jackson's employer was subject to the Worknen's Compensation Act. (RSA =: 5°" 
28112, I) at the time of the accident, but had not furnished evidence °°). 
of financial responsibility ( RSA 28139). Subsequently, on February 28, ©: : 
1955. a Workmen's Compensation policy was filed. Petitions for compene oe 
sation were brought in Cheshire County Superior Court, by Jackson's wife a. ee 
as noxt friend, against the enployer and arainst the New England Box ae 
Companye On the telephone Miss Morgan referred to New England Box as - 0 00° EES 
_ being a sublessor of the immediate employer while your letter mentions 
‘*sub-econtractor®,. 





Before trial an apreement was reached by 
the parties involved. The omployer has eager to bas while 
New England Box efiecs meee oven a total of $4,250 


This proposed Bettlement has been site 
mitted to you for approval and you reaver’ our opinion on the following 
three questions: 


1. Should the proposed sepeeunits subaitted to you for nen Me 3 
be treated as a request for approval of a lump sum settlement (RSA 2aiss3)? . 


2e Should the proposed agreenent be approved by you aS permitted — 
in cases where you foel that it is in the best interest of —_ concerned 
(RSA 281333)? . ee 

Je In the event that you approve the lump s Simm ipettiaaant would i 
Jackson's dependents (RSA of 12, VII) be entitled to = for hs 
death (RSA 281122) if his as results dn Goath? 





Compensation Act is in RSA 2813336 Sea Rolduc Ve Companys 96 Welle 2350 . es 


- ments may bo permitted at the discretion of the commissione 
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lump sum paynonts under the 


(1) The only reforence to Worknen's 


239. Noither the Suporior Court nor the parties acting Andopendently ©. 
‘of the Labor Commissioncr have the authority to effect a binding lump = 
sum compromise agreoment. It follows therefore that the agreemont sub= — 
mitted to you mst be treated as a request for a lump sum settlement... -— 
Under RSA 262133 such a settlement may be permitted in your discretion — 


Qo | ie 
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"when it appears to be in the best interest of all concernod.® 


we 
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(2) It 4s not possible for us to'pive a *yes* or. "no" answer to 8 
the second question raised since in the final analysis you mast exercise 
your own discretion in accordance with’ the provisions of the statute. We — 
can, however, erumerate several fectors which you might wieh to take into © 
consideration in exercising your discretione ase ol cee eS rake 


RSA 281153 provides as follows: “Lump Sum Payments. : 
4t appoars to the best interest of all concernede® © Fett 


Judge.Kenison pointed out in King v- Iniznicks 98 Nee 247, 250, that aA 
“lump sum settlements may be the exception rather than the TuLO 0 « ¢ aNd Lee: 
that the (Labor) Commissioner's discrotion would ordinarily be exercised 2. Jiie: 
at a conference or hearing at which time the parties would be able to | 
state the reasons for. and against making a lump sum settlienent.* ae 


We believe that the Judge's recommendation is especially portinent . 
to the problem which you are now considordinge Wo would respectfully =... 
suggest that a hearing be held to assist you in determining whether. the » 
agreemont in question is in the best interest of all concernede te 


In the course of the hosring it probably would be helpful to obtain : = 
Anformation on some of the following points: os | : fees 

(a) Is there any question as to’ whether disability 4s compensable - oe 
under the act? | ! ' 5 | a i aoe 
| (bo) If not, what is tho maximum amount of compensation that could 
be awarded to Hr.: Jackson? a eh 


, 


(c) What 4s the oxact relationship between Jsckson's employor and © OSE 
the Rew England Box Company? ise. Is there any chance thet Jackson might oe 
be entitled to Worknen's Componsation benefits from the New England Box = 
Coe? The latter's offer to contribute $1,250.00 would seem to indicate 
that they believe that there is at least some possibility that they might © 
be found liable. | pode R. Se gee , _ en 

rtaent. 


(ad) Was the Worlaen's Compensation policy filed with ‘your deps 












on February 28, 1955, in effect at the time of accident? «wer? 
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Hrs Adolard . Cote, Comuiscionar 









ooh “(e) “Was the employer in fact subject to the Law at the time of mae 
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Jao (£) Does the employer ‘have a defense which would make compromise 
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(s) If not, and if, in fact, the gealoses was not covered by ine ~ 
_ Furance at the time of the accident, what is the financiul status of the 
employer? If you find that the employeris not in the best financial - -- 
condition, this-would appear to be a factor to consider since a demand _,. 
for the full amount provided under the act might have the effect of .- >: 
forcing the employer out of business or into banlauptoy, in which case, : 
the employee might realize substantially less than the amount provided 





din the proposed agreement, 


| (b) What is the legal status of. the employer? 4.e: Corver ae 
partnership or individual. aS peas ee 


“ pee ees 


Whilo the factors hereinbefore enumerated are not intemdod to be a 9 z 
complete list of the considerations involved in exurcising your discretion “25 
it is hoped that they may to some extort ossiat you in reaching a decision. 
If you believe that I could be of any assistance to you in this matter I a 
will bo gled to be present when the hecring in question is held, Sok 


(3) With respect to the offect of the lump sum sottloment on Jacks 
dependents rights under the act in the event thet he snould succumb to. 
his injuries we mus 


to our knowledge, been considared by the Supreme Court and that our answer. 
mist lack any clegree of finality. : sie 


It is gonsrally held that a depondent's richt to death bonefits is | 
an independent right and is not derived from the rights of the deceased pe 
employeo, 2 sors Vorjarens t pensa e 122 (8.64.00 Death Bonefits),. = =~ 
See also Hirsch ve Hirsch [mothers Ince, 97 NeH. 480, Accordingly it has i. 
been held by a majority of the courts considering the question that a 


compromise settlement executed by an employee prior to his decease cannot 
bar the statutory rights of his dependents arising on his 


decease, 2 Larson's ' M 
Horknens' Compensation 124 (section 64.10). —— 


It is noted that the potition in Superdog 
Court was filed by Mrs, Jackson as wife and next friend. Apparently the -. “aot 
Proposed lump sun sottlenant hres heen oxecuted in the same fashion. The =: 
right of the wife of an insano person to sus as next friend seoms estabe |” 
lished in this Jurisdiction, 


Carbonneat Ve C TIP» 96 NoH. 2ho, ; 2k2, . eae 
It would seen unlikely that sisning the commen ‘ 
capacity would waivo her personal rights 


fron her husband's rights. At lecst one cae hes hald that the wife 


herself cannot join in a Sottlement disposing of her prospective rights ; 
to dependency since those rights do not come into extate 


employee dies. (lia Ve Gulf Cosualty Cop = Texas « 1943, 1270 S.W. ‘Bd 
“2s sentra: Weldece v. Lux Clock Coe,120 Conne ee 


under the act as distinguished . 
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ee et ensation statutes in the SEED ied ga pncrs to above : ) 

cgi...» .@ases and 4n Larson) probably differ materially from the ‘Now } 
“Indeed, several provisions of our statute might lend to the ‘eonclusion” 
—". that a lump sum settlement executed on behalf of an employoe would operate 





om to cut off the rights of dependents under RSA 281322. For the purpose of « 
ae assisting you in determining tho desirability of approving thé’ lump sum. 
"2% settlement under consideration we would advise that there is:a: suie tential 
a - " ehance that Jackson's wife or children may be entitled to further compete | 
"gation in the event that Mr. Jackson does not Survives ay ae ie 








i =) =f ae oe Should this pineticn. cone before you at 
a ere subsequent time and if a resolution of the question 1s nocessary in 
- erder to reach a decision X believe that it would: be appropriate to ‘eal 

. && to our. attention for further consideration and nore Getelied researche ' 
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